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John McSwain was termnated fromhis position as a
hydroel ectric power operator for the Departnment of Water
Resources (the Departnent) based on an incident in which he |eft
his duty and secreted hinself in the wonen’s restroom and
various incidents of discourteous behavior. The term nation was
upheld by the State Personnel Board (the Board). MSwain
appeal s fromthe judgnent denying his petition for a wit of

mandate to overturn the Board' s deci si on. He contends the




Departnent failed to conduct a fair investigation; the Board s
findings were not supported by substantial evidence; the
Department failed to follow the Americans with Disabilities Act;
and the penalty of dism ssal was excessive. W affirm
FACTUAL AND PROCEDURAL BACKGROUND

McSwai n had worked for the Departnent since Decenber 1980;
by 1986 he attained the position of hydroelectric plant operator
at the San Luis plant. The operator operates the equipnent in
the plant, such as the punps, generators, and aqueduct control
facilities. Wrking on a schedule to ensure tinely deliveries
of water and generation, the operator coordinates with the
proj ect operations center in Sacranmento. He also coordinates
his work with that of plant nechanics, electricians, and
technicians. The operator is responsible for switching in both
hi gh vol tage areas and | ow voltage areas. He periodically
patrols the plant | ooking for abnormal conditions and corrects
such conditions or initiates corrective action. The operator is
responsi bl e for answering al arns, taking unit readi ngs, and
starting and stopping the units. The position is designated a
sensitive position; the operator nmust be available at all tines
and has a higher degree of responsibility to respond to
ener genci es.

The San Luis plant has seven floors. The ground level is
the fifth floor and the control roomis on the fourth floor.
The wonmen’s restroomis on the fifth floor; outside the restroom
is a lobby with a tel ephone next to the nmain entrance. Each

shift is staffed with an operator and a seni or operator.



On Decenber 3-4, 1992, McSwain was working the night shift,
until 7 a.m, with senior operator Kenneth Allen. MSwain |eft
the control roomfroml1l a.m until 4 a.m and again shortly
after 5 am He did not tell Alen where he was going. At 6:45
a.m, Thomas Graldin arrived to relieve Allen; Tamara Conpton
was already there to relieve McSwain. MSwain could not be
f ound.

Wil e they were | ooking for McSwain, alarmbells went off;
the alarns were due to mai ntenance. Wen MSwain did not
respond, John Lawrence, the chief operator, asked Graldin to
ring the signal bell for McSwain. The signal bell rang tw ce.
There was still no response from McSwain, so Graldin asked Edna
Sparks, a control technician, to check the wonen’s restroom
Sparks entered the restroom and McSwain rose froma couch. He
sai d, “Guess you caught ne,” and nmentioned he forgot to set his
wist alarm MSwain | ooked groggy. Lawence and Janes Bl ood,
t he plant superintendent, acconpanied McSwain into an office to
di scuss the matter. MSwain said he was tired as he had been
wor ki ng I ong hours. He did not nention any medi cati on he was
t aki ng.

The daily log for that day showed that McSwai n had not
recorded transforner tenperatures or inspected the sw tchyard.

Several nonths earlier, Garry Scol es, a senior operator,
wi tnessed two incidents involving McSwain. [In the pants-
droppi ng incident, Scoles was in the control room while MSwain
was at a cleaning station. Scoles heard a tap on the |arge

wi ndow and turned to see McSwai n wavi ng. Scol es waved and when



he | ooked again he saw McSwain “had his genitals pressed agai nst
the window in the formof a joke. MSwain |aughed. MSwain
| ater told Law ence about the incident.

Anot her time Scol es teased McSwai n about his negative
attitude, saying he had not had any lately. In response,
McSwai n nmooned Scol es and anot her enpl oyee. Scoles told MSwain
it was the “scariest” thing he ever saw.

A few days after the restroomincident, MSwain called to
say he would be late for work. Wen he arrived, he had a bl oody
toenail and asked to go to the hospital to have it taken care
of. MSwain got a doctor’s note that he would be off work for
one week. Soneone called Lawence and told hi m McSwai n had
reported as a volunteer firefighter while off work. Law ence
confirmed this with the fire chief, called MSwain’s doctor, and
McSwain was released to return to work. Lawence told MSwain
to give himeverything about the toenail; in addition to his
excuse and doctor’s certificate, McSwain sent himthe bl oody
toenail wrapped in gauze.

On several occasions, MSwain made sexually explicit
remar ks about Blood’s wife, who al so worked at the Departnent.
He told Scol es several tines he had “fucked” her before she
married Blood. He told Allen that “when he sucked on her
breasts she creaned her jeans and how she soaked the front of
her pants, [and] she liked to do it doggy-style.” Allen also
over heard a phone conversation in which McSwain said he had had
sex with Blood’s wife and would be willing to neet her in a

notel to do it again. After he was served with the notice of



adverse action, McSwain told Conpton it was personal between him
and Bl ood because he “was fucking” Blood s wife before Bl ood
dat ed her.

In January 1993, McSwain was served with a notice of
adverse action, informng himhe was dism ssed fromhis position
effective January 29, 1993, for inexcusable neglect of duty and
wi I | ful disobedience (Gov. Code, 8§ 19572, subds. (d) and (0)),
based on his sleeping in the wonen’s restroom

McSwai n’ s union sent the Departnment a letter pointing out a
recent precedential decision by the Board that found sl eeping on
duty insufficient to justify term nation where there was no
docunent ed progressive discipline.

The Departnment sent an anended notice of adverse action.
The action was based on i nexcusabl e negl ect of duty,

i nsubordi nati on, dishonesty, inexcusable absence w thout |eave,
di scourteous treatnment, wllful disobedience, failure of good
behavi or, and unlawful retaliation (Gov. Code, 8§ 19572, subds.
(d), (e), (f), (j), (m, (o), (t), (x)). The dism ssal was
based on several acts, including the pants-dropping incident,

t he nooning incident, the bloody toenail incident, and the crude

and vul gar remarks about a co-worker, Blood s wife.l

1 The notice listed additional acts that were dropped
(fishing without a |license), found not to be grounds for
discipline (reporting as a firefighter while on nedical |eave
and keeping a sleeping bag in his |locker), or found not to be
proven (making threatening phone calls to Bl ood).



At a hearing before an admi nistrative | aw judge (ALJ),
there was considerable testinony that it was not unusual for an
operator to fall asleep on the job. MSwain testified on the
nmorni ng of the restroomincident he went to take readings. On
the fifth floor he got dizzy and sat down in the |obby. He was
still dizzy, so he went to the couch in the wonen’s restroomto
lie dowmm. He alternated between |ying down and sitting up. He
was on nedication for chronic hypertensi on; managenent knew
about that as he had had an attack at work and had to go to the
hospi t al

McSwai n’ s physician, John Mevi, testified McSwain had
hypertension and labryinthitis. 1In 1993, MSwain was di agnosed
with Meniere s syndronme, which is characterized by dizziness and
ringing in the ears. MSwain had not requested a letter for his
enpl oyer or any accomodation in 1992.

There was al so testinony about McSwain’s drinking problem
In the spring or sunmer of 1992, Law ence and Bl ood went to the
adm nistrative officer as they thought McSwain m ght have a
drinking problem They tried unsuccessfully to get McSwain to
self-refer to an enpl oyee assi stance program MSwain saw no
need. After the restroomincident, MSwain went to an enpl oyee
assi stance program and to al cohol and drug abuse counseling.

He | earned that binge drinking could be an al cohol abuse
pr obl em

On the issue of the appropriate discipline, Lonnie Long,
the chief of the southern field division, testified the

consensus of the field division chiefs was that sleeping on the



job was a serious matter and term nation an appropriate action.
The operator was required to take pronpt action to correct
abnormal conditions before |ife or equipnent was threatened.

On cross-exani nation by McSwain’s attorney, Lawence testified
Scol es had been absent fromthe plant w thout prior approval.
The first three incidents resulted in a verbal reprimnd; the
fourth time Scoles received a witten reprimand. The initi al
draft of the notice of adverse action against McSwain called for
a one-year reduction in pay of five percent.

The ALJ found no evidence that McSwain was sl eepi ng, but
that he did | eave his post, failed to conplete work, and fail ed
to respond to alarnms. The ALJ found McSwai n engaged in
di scourteous treatnment and other failure of good behavior in the
pants droppi hg and nooni ng i ncidents, sending the bl oody
toenail, and his | ewd remarks about Blood’ s wife. MSwain
i nexcusably neglected his duty in the restroomincident. The
ALJ found McSwai n’s bizarre m sbehavior could be due to his
al coholismand nodified the dismssal to a suspension with
rei nstatement conditioned upon ongoing participation in a
rehabilitati on program

The Board rejected the AL)' s decision and determned to
decide the case itself. The Board requested briefing on what
evi dence established the m sconduct was attributable to
al cohol i sm and what the appropriate penalty should be.

The Board found cause for discipline based on inexcusabl e
negl ect of duty in the restroomincident and inappropriate

behavi or and di scourteous treatnent in the nooning and pants



droppi ng i ncidents, the bloody toenail incident, and the sexua
remarks. It rejected the al coholism defense, finding no
evi dence McSwain’s m sconduct was attributable to al coholism
The Board found dism ssal was appropriate. It concluded that
secreting hinself in the wonen’s restroomand failing to respond
to the alarmwas serious m sconduct and when coupled with his
repetitive juvenile and rude antics, McSwain did not deserve to
wear the badge of a state enpl oyee.

McSwai n petitioned for a perenptory wit of mandate,
contendi ng the Board s decision was not supported by the
evi dence. The court denied the petition, finding there was
sufficient evidence to warrant dismissal. It accepted the
Board’ s conclusion that dism ssal could be appropriate for a
one-tinme serious incident in a sensitive position.

DI SCUSSI ON
I

McSwai n’s opening brief is a ranbling diatribe. He
criticizes the fairness of both the investigation and the
heari ng and reargues the evidence to bolster his position.
Based on his view of the evidence, he contends the evidence does
not support the Board’ s findings. He contends the Departnent
failed to conduct a thorough and neutral investigation. Both
contentions are based on his assertion that Lawence and Bl ood
wer e bi ased against himand their testinony was not credible.
He cites to various aspects of their testinony and argues it is

i nconsi stent with other evidence and should be discredited.



Specifically, McSwain contends there is no evidence that he
abandoned his post and failed to respond to the alarnms. He
notes there was conflicting evidence as to the nunber and
duration of the alarnms and contends the only credible testinony
was that of the electrician, who testified there were two al arns
that sounded for only a few seconds as he began his maint enance.
McSwai n contends this evidence is credible because it is
corroborated by the sequential events recorder that prints out
when al arns are sounded. MSwain argues his failure to respond
to the alarns is explained by their short duration.

“The Board is a statew de admi nistrative agency which is
created by, and derives its adjudicatory power from the state
Constitution. [Citations.] Under that constitutional grant,
the Board is enpowered to ‘review disciplinary actions.” In
undertaking that review, the Board acts in an adjudicatory
capacity. . . . [T]he Board acts nmuch as a trial court would in
an ordinary judicial proceeding. Thus, the Board makes factua
findings and exercises discretion on matters withinits
jurisdiction. On reviewthe decisions of the Board are entitled
to judicial deference. The record nust be viewed in a |ight
nost favorable to the decision of the Board and its factual
findings nust be upheld if they are supported by substanti al
evidence. [Citation.] |In addition, the Board s exercise of
di scretion nmust be upheld unless it abuses that discretion.”
(Department of Parks & Recreation v. State Personnel Bd. (1991)

233 Cal . App. 3d 813, 823.)



Li ke the trial court, our reviewis limted to whether the
Board exceeded its jurisdiction, commtted errors of |aw, abused
its discretion, or made findings that are not supported by the
evidence. (WIlson v. State Personnel Bd. (1976) 58 Cal . App. 3d
865, 870.) Wiere the evidence is conflicting, the credibility
of witnesses and the proper weight to be given to their
testinmony are matters within the exclusive province of the
Board. (Lorinore v. State Personnel Board (1965) 232 Cal . App. 2d
183, 189.) W defer to the Board as to the inferences to be
drawn fromthe evidence, provided the Board s inferences are not
arbitrary and have reasonabl e foundation. (Larson v. State
Personnel Bd. (1994) 28 Cal . App. 4th 265, 273.)

The Board properly nmade credibility determ nations as to
the conflicting testinony. Several w tnesses testified MSwain
coul d not be found when the shift relief arrived. Wile they
were | ooking for him an alarm sounded and he did not respond.
Lawrence then had Graldin sound a signal alarmtw ce; this
al arm was not recorded by the sequential event recorder. Wen
McSwai n was found in the wonen’s restroom he appeared groggy,
said he had been caught, and nentioned he forgot to set his
wist alarm This evidence supports the Board s finding that
McSwai n secreted hinmself in the restroomand failed to respond
to the alarm

In his reply brief, McSwain chall enges the sufficiency of
t he evidence to support the Board’ s finding as to his sexual
remar ks about Blood’'s wife. An argunent raised for the first

time in areply brief is deemed wai ved unl ess good cause is

10



shown for failure to present it before. (People v. Baniqued
(2000) 85 Cal . App.4th 13, 29.) In any event, defendant’s
contentions regarding the sexual comments are nmeritless. He
faults the Board' s decision for failing to identify the

enpl oyees to whom he nmade the remarks. At the hearing Scol es,
Al l en and Conpton testified to the remarks and McSwai n deni ed
maki ng them The Board was free to accept their testinony over
hi s.

McSwai n further contends that if he did make reference to
his prior sexual relationship with Blood s wife, such coments
are protected by the First Amendnent to the United States
Constitution. The determ nati on whether an enpl oyer may
di scipline a public enployee for speech requires “a bal ance
between the interests of the [enployee], as a citizen, in
comrenting upon matters of public concern and the interest of
the State, as an enployer, in pronoting the efficiency of the
public services it performs through its enployees.” (Pickering
v. Board of Education (1968) 391 U S. 563, 568 [20 L.Ed.2d 811
817].)

Rel yi ng on Department of Corrections v. State Personnel Bd.
(1997) 59 Cal.App.4th 131, McSwain contends he had a right to
express matters of public concern. |In Departnment of
Corrections, this court found a white correctional officer’s
out burst that he “was tired of this Hi spanic shit” to a fenale
Hi spanic officer was a protected comment about affirmative
action; discipline could only be based on the manner in which it

was delivered, with profane | anguage and by grabbing her by the

11



col l ar and shaking her, not on its content. (ld. at pp. 146-
151.) MSwain contends he was concerned about nepotism
claimng he lost a pronotion so Blood’s wife could be given a
job. H's remarks, quoted above in the factual background,
cannot be construed as a comment on nepotism they are vul gar
and i nappropriate for the workplace. The Board did not err in
finding them cause for discipline.

I

McSwai n cont ends the Departnent could not fire himbased on
his disability and the Departnent knew of his disability because
he had an anxiety attack that required hospitalization. He
contends it was an abuse of discretion to reject the nedical
evi dence that he suffered from nedi cal conditions that caused
di zzi ness; the Departnment waived any right to discipline himfor
an epi sode of dizziness because it failed to seek a nedi cal
exam nati on under Governnent Code section 19253.5; and the
Departnment and the Board failed to consider his rights under the
Americans with Disabilities Act (42 U.S.C. § 12101 et seq.).

As with many of McSwain’s contentions, this one is preni sed
on his version of events, not the factual findings of the Board.
While McSwain testified he sought out the couch in the wonen's
restroom because he was dizzy, the Board rejected a nedi cal
excuse for the restroomincident. The Board found -- and the
evi dence supports -- that McSwain did not report his dizziness
when found, but instead said he was caught and that he forgot to
set his alarm Further, the Board found that even if MSwain

was not feeling well, he had the responsibility to notify

12



soneone about his condition. There was a tel ephone in the |obby
where he clained to first becone dizzy. MSwain testified he
did not think it was necessary to notify Allen. The Board found
this position “difficult to believe.”

Further, it was undisputed that at no tinme before he was
di sm ssed did McSwai n request any reasonabl e acconmodati on for
his medical condition. The record sinply does not support
McSwai n’s contention that he was di sm ssed because of a
disability.

11

McSwai n contends the penalty of dism ssal was excessive.

He argues others were only reprinmanded for abandoning their
positions, there were no conplaints about his | ewd behavior, and
he did not receive any progressive discipline.

“General ly speaking, ‘[i]n a nmandanus proceeding to review
an admni strative order, the determ nation of the penalty by the
adm ni strative body will not be disturbed unless there has been
an abuse of its discretion.” [Citations.]” (Skelly v. State
Personnel Bd. (1975) 15 Cal.3d 194, 217.) “Neither an appellate
court nor a trial court is free to substitute its discretion for
that of the adm nistrative agency concerning the degree of
puni shnment inposed. [Ctation.]” (Barber v. State Personnel
Bd. (1976) 18 Cal.3d 395, 404.) *“The fact that reasonable m nds
may differ as to the propriety of the penalty inposed will
fortify the conclusion that the adm nistrative body acted within
the area of its discretion. [Ctation.]” (Blake v. State

Personnel Board (1972) 25 Cal. App.3d 541, 553.)
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When review ng disciplinary actions, the Board is charged
with rendering a decision that is “just and proper” under the
circunstances. (Gov. Code, 8 19582, subd. (a).) The overriding
consideration in public enployee discipline cases “is the extent
to which the enployee’s conduct resulted in, or if repeated is
likely to result in, ‘[hlJarmto the public service.’
[Citations.]” (Skelly v. State Personnel Bd., supra, 15 Cal. 3d
194, 218.) The circunstances surroundi ng the m sconduct and the
i kelihood of its recurrence are also relevant factors. (lbid.)

The Board concl uded that dism ssal was appropriate for
McSwai n’ s i ntentional m sconduct in secreting hinself in the
wonen’ s restroom coupled with his other acts of m sconduct.

The Board was concerned that if the alarnms had been an act ual
energency rather than maintenance, McSwain’s failure to respond
coul d have resulted in serious damage. The Board thus properly
focused on the potential harmto the public service posed by
McSwai n’ s m sconduct .

McSwai n’ s contentions that others were only reprimanded for
simlar m sconduct and that he did not receive progressive
di sci pline do not show an abuse of discretion in the penalty
sel ected by the Board. The record does not denonstrate that
Scol es’s acts of |leaving the plant were conparable to McSwain’s
m sconduct. Even if it did, a public agency is not required to
i npose identical penalties for the charges simlar in nature.
(Talmo v. Givil Service Com (1991) 231 Cal.App.3d 210, 230.)
Finally, the decision whether progressive discipline was

appropriate is within the agency’s discretion. (Kazensky v.
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City of Merced (1998) 65 Cal.App.4th 44, 76; Talmo v. Civil
Service Com, supra, at p. 230.) Progressive discipline is not
required in cases of serious willful msconduct. (Rta T.
Nel son (1992) SPB Dec. 92-07 <http://ww. spb. ca. gov>)

DI SPCSI TI ON

The judgnent is affirned.

MORRI SON , J.

We concur:

SCOTLAND , P.J.

CALLAHAN , J.
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